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Abstract According to the development of science and technology, various methods and functions are
produced in one design and products are produced.This is not only a simple shape but also a key
element in the sale of products. This is not only a simple shape, but also a key element of product sales.
In general, a design can be seen as a decorative object with some functionality. In order to protect the
design of these objects, the Design Protection Act was enacted and revised. According to Article 34
Subparagraph 4 of the current Design Protection Act, "Designs with only shapes essential for securing
the function of goods" cannot be registered for design. In other words, the function is the object of the
design application. This regulation is a regulation that is created to prevent the concern that it will
hinder industrial development by preventing exclusive monopoly on the creation of technical ideas that
are out of the scope of protection prescribed by the Design Protection Act. However, the functional
concept as a registration requirement is important in the reality that the boundary between design
functionality and decorativeness becomes ambiguous. This study examined functional principles as a
main judgment and registration requirement of design according to functional principles through case
and legislative analysis of functional principles in domestic and foreign design systems, and examined
functional principles as a boundary classification plan of intellectual property rights and an unfair
competition restriction prevention device.
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Fig. 2. Sleeve Pipe for Building Piping
(a) A perspective view of the target design,
(b) Side view of target design[37]

olofl Bato] -2 e "HARIY 4 & =52
7150l HHE 2ol fiste] 1 7152 SHT 5 Qe
A8 7hset diAlARl 4ol I Qo) EAshks 737l

I 729 P2 =59 715 FHste dol £71

St ol & & o'l WASHICH, o] +
3 5 54 715l ¥ddE F2l Histe 1 715 &
Hel o e A 7Rset tiAE]l g4l 1 ol EA)
P 735, 3lg 729 B2 S5 At 755 st
o =7Fast ddelEa & 4 glon, sY PR
A9] ol sfgsttts 5 SE AMol gl B¢
ol A o dde] ol I S8 WA Bt
 /loh. 9] {AF o= ol It 4 8

d
-
4

ol mek

al

ok 1o

g Bl s ow guld Zo] opet 1 o
© AAHoR Yu) Bt B AFOE dolF 4

434

7 SReA] ofe] et wkstolor
E40] fAptehd ARAe Hel
AP AR Holof Tef e 1
o AR werlEe ANsEREE. FEekd
"TAIE B A3AEALE WAL 15 el e
92 gge) Hmi QA Lol vish go) viTe] §
W5 71 9 e B A 71 g 7Es
' 3402 doshn gk, e AuoAe] oot 2
ol gAY P, F AP F4) BY 7 =
Yt St

Rl

R8A
AN

4.

28

4.1 XATALEO| ZATERRIZN TS 92|
rejRRRlE E N It TE S, 2 A AR e T 8
59| tigo] W] ther). Mol sy & 2ado
B 2E0| 444 B Auie dorlt HES S
317] A8) EAISIAE FES, 9 rAgAR L 7%
A Aol AAe Bedt A AIA] S44 7]
&3 AT ZAAQl HES Wuls) PRSI uhe
olee oAt o i AgAISte] HETh} T
3 tRjele] Tl B tixele] A9 AEe) 2
olzAjolZo] W3] HrHe WANA TRtele] 7
uh27] shea o7k olet. whebd w2 Ak o
A1l sl ¥ AAL AEelA e = -vErd Ao
2 Rojalrhs AL 98 AR A AdsiA
gt AmElh olelgt AAE Waks) a7 et 7]
54 et B9 Rolo, Wb 04 5ATS 9
3 TAQle] A9 BEE A Qe Aol

YXERIZN 7Isd HE

E5to] tAele] Bl
Rt FFHOE R A
Zolet. s 752 Fash] Sfef B
el 945 53] B AgAIgk] of Tixeldos
B gokd 2 QA AAS Bas g
3} 5 AJo] JehA O e TiRRl] AE etolmatol S
Qoo Belsl] 2% A%
7t zefEcks Folck 2
e APEY] ASHQ i

¥ 5 APHe Az BAHoR

2 23
(o)

Al
215

o
510
=

)

[e]

ki
=
[¢]

S|
S

3151



HARIESHA Y 754 dol B3t A+

A= ZlolH WA GARA-ARS|A Hle] FEH=
A BAG Aoluz, olet 59| 71247153 FH
off tiste] Hoo] HelolA Aefshes A2 FAsHAY
(11, A 23t 23} 2ol &5l Hiet 7124714
FHE AHEEY AEHH =59 3H 5 AU 2
HeA ddHos EASks ZlolER HxRjle] o5
B2 o] A= 3 A7ol =344 et Fofd

o A Aol 5] 1Y ol t e
=59 71824 7154 FH 5 HEt 2] AREE O
2 48 tzel A7le 52 7124 FH 9| Bl o
sirls BEE 4 e, 713 B/del Qste] A7
© =59 7153 FHt 7154 2ol deihe 2
drgo] =7 SRt

il

> ofl

ot

4.3 22| "HOIM 7Isd E2l7t F= AAE

ul=9] ol whE 754 b= olv] -8 TR}
QIH T Bt ofug; MY of] =YH Aow most
4 Qo weba 1 7ig o] Rl nl=te] At o]
ARE 22 =97t AR QRO AHE FoAA A
o 7154 YgE SHEA] Bot 1xsleto] 283
4 & Aolt}. U] A8 MHARIESH A o
ANEE FHU AL FHE AMGEE o828 i
o] " HIRst ZHE 715/ HARIo] theFotA
STk Qlet. ol2gt AlFlA HARIE Ee AR
o] E4-HietAQl o] 8-S Bl BT AABS AdfotaL
AMEAS Hofd o] 4227} Qlrh whebA, 71&4
oAU 75A Aol AT EFF B FAAH B
EFE vlasiEE gAelo] AE 74 71ofsk= A
717} & AHolnz, ojgfgt Mk fxRle] dolA 1
gElojof & Aot} 7|&4-7154 dAo] Fe EFF
9] Aoz B 9ot A& xZFH ACEA 7|5
A A YA FEof sgd 7ksAdo] 2 Aol gt
FHEES A3 A4 AQl BES S5 A1 714
£ Brleljol & Aojng, A= 55HY|E ojg1 5Y
HQE Fot TS A&t k] A19] WA Hejrt 2
A 95 Foltt. 71&4, 715A BEERE UARIY &Y
Hrhe= 7184 540 ¢ 21, tARIdETH: S9d
o} AgAlotio R BoNk= Zo] g}sly] i o
AL L] 219] A degjrh 24 grzte 3
o Aty & 5 gle Zolth a4l EER79 44
< 15| gk A, ©<eo] mH A AR tiulsto]
A2 Lol tARRIe] fAMY WA] gl g wt
Sh= Hlew A= olof & ZlolTHsl.

435

(1]

[2]

B3]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[17]

References

T. J. Roh, B. J. Kim, 840 pages, Design Protection Act,
3rd edition, Tax Creation Judge, 2009, pp.840.

I. B. Kim, Easy Design Protection Act, Hanbit, 2014,
pp.448.

Y. S. Yoo, "A Study on the Functional Principles of
Separating Patent and Trademark Protection Areas,"
Ph.D dissertation, Seoul National University, pp.88.

Zhongshan Shinhong, “100 trademark judgments”,
Youngsa Park, 2011, page 96.

Kazuko Matsuo and Shigeaki Manada, “Notes and
annotations, Kang Ching Lam College” Aobayashi
Shoin School, 2010, page 149.

Y. S. Song and six others, "Intellectual Property Act
(above)', second edition, Yuk Beop-sa, 2013, 916.

B. G. Gwak, “The Theory and Practice of Design
Protection”, Design and fish from the tree, 2017, page
97.

International Cooperation of the Korean Intellectual
Property Office, Interpretation of WTO TRIPs
Agreement by Article, Korean Intellectual Property
Office, page 149-154.

K. G. Lee, "Trademark Identification and Functionality",
"Industrial Property Rights", No. 16, 2012.

Lanham act §2 (1052) Trademarks registrable on
principal register; concurrent registration (e) Consists
of a mark which (5) comprises any matter that, as a
whole, is functional.

Inwood Laboratories, Inc. v. Ives Laboratories, Inc.,
456 US 844, at n.10 (1982).

Restatement (Third) of Unfair Competition § 17,
Comment ¢, 1993, pp. 175-176, "aesthetic value lies
in its ability to confer a significant benefit that cannot
practically be duplicated by the use of alternative
designs, then the design is functional".

R. Reaves FElledge Jr., "Trade Name Infringement as
Unfair Competition", 40 Cal. L. Rev. 571, 1953,
pp.587-589.

DOI:  https://doi.org/10.2307/3477906

Pagliero v. Wallace China Co., 198 F. 2d 339 - Court
of Appeals, 9th Circuit 1952.

Schwimm Bicycle Co. v. Ross Bicycles, Inc., 870 F.2d
1176 (7th Cir. 1989).

Diana Elzey Pinover, "Aesthetic Functionality: The
Need for a Foreclosure of Competition, 83 Trademark
Rep. 571, 1993, pp.572-574.

Tom Brody, "Functional Elements in Patent Claims, as
Construed by the Patent Trial and Appeal Board
(PTAB)', 13 J. MARSHALL REV. INTELL. PROP. L. 251,
2014, pp.280-282.



AR &85 =5 4] A123d A10E, 2022

[18] McCarthy, McCarthy on Trademarks and Unfair
Competition, Thomson West, 4th ed., 2006, §7:81.

[19] LAUREN TRAINA, "SEEING RED, SPENDING GREEN:
THE COSTLY PROCESS OF REGISTERING AND
DEFENDING COLOR TRADEMARKS', S.C.L.Rev.Vol.87,
No.5, 2014.

[20] Supreme Court 2015. 10. 15. Sentencing 2013 Da84568.

[21] TrafFix Devices, Inc. v. Marketing Displays, Inc., 532
US 23 (2001).

[22] Diana Elzey Pinover, op. cit., p.1161.

[23] Viva R. Moffat, "Mutant Copyrights and Backdoor
Patents: The Problem of Overlapping Intellectual
Property Protection’, Berkeley Tech. L.J., Vol.19, 2004.
DOI: https://doi.org/10.15779/238738w

[24] Supreme Court 2006. 9. 8. Sentencing 2274 after 2005.
[25] Supreme Court 2011 2. 24. Sentencing 3240 after 2010.

[26] 35 U.S.C. §101 Inventions patentable: Whoever
invents or discovers any new and useful process,
machine, manufacture, or composition of matter, or
any new and useful improvement thereof, may obtain
a patent therefor, subject to the conditions and
requirements of this title.

[27]1 Application of Carletti, 328 F. 2d 1020 (CCPA, 1964).

[28] GB Lewis Company v. Gould Products, Inc., 297 F.
Supp. 690 (Dist. Court, ED New York, 1968).

[29] T. H. Jeong, "Consideration on Design with Only the
Shape indispensable for securing the function of
goods under the Design Protection Act”, Volume 35,
2016.

[30] Korean Intellectual Property Office, “Design screening
criteria”, 2021, Part 4, Chapter 9, 11.4.

[31] Patent Court 2005. 2. 24. Sentence 2004 Heo 4976
Decision, ‘Registration number 30-0316010".

[32] KIPRIS, “Wind shield glass for automobiles.”,
Available From:
http://kdti.kipris.or.kr/kdti/grrt1000a.do?method=bibl

ioDGFrame&masterKey=3020020006806,M01&index=
21&kindOfReq=A&valid fg (accessed Jun. 10, 2022)

[33] Patent Appeal Board, On July 28, 2004, the judgment
of the 2004 Party 23.

[34] A patent court, February 24, 2005 Sentencing 2004
Heo 4976 Judgment.

[35] Supreme Court 2006. 1. 13. Sentencing 841 after 2005.

[36] Patent Court 2010. 7. 23. Judgment 2010 Heo 4076,
“registration number 30-0253005".

[37] KIPRIS, “Sleeve pipe for construction piping
(registration number 30-0253005), Available From:
http://kportal.kipris.or.kr/kportal/search/search_design.do
(accessed Jun. 22, 2022)

[38] Supreme Court 2006. 9. 8. Sentencing 2274 after 2005.

#d & dJong-Seong Kim) [Hale]
+ 20219 2¥ : LU AR
shel Sahulelat (SRratehA)
20219 3¥ ~ @4 : FYHTgw
Auteshl gt Qs Bhalay
201949 39 ~ 20209 11¥ :

el AA AR EY A7l
+ 20209 11€ ~ 84 : s=A%4

B9 TekpAR AR 7Y

.

AR, ABAs, eels, tigxa

Ot & 4(Sang-Soo Ahn) [Ha|y]

1992 2 : arejrist E2|ett
(o184

20014 2¢ : st A
ohel F9gEet (I
20219 24 © SYHSta LRk
sl BghEQke} (BRESE HhAD
* 20229 39 ~ @A - SEHL
s Eere HA s

.

.

AR, EEA, A3AS, HEEA, AAAEE



